May 12, 2017
Director Michael Heifetz
Division of Medicaid Services
P.O. Box 309
Madison, WI 53707-0309
Wisconsin1115CLAWaiver@dhs.wisconsin.gov
RE: ABC for Health, Inc.’s comment on Wisconsin’s Section 1115 Demonstration Waiver on
BadgerCare Plus
Dear Director Heifetz –
Thank you for the opportunity to provide comment on your Section 1115 Waiver Request you
have titled “BadgerCare Plus Reform Demonstration project Waiver Amendment.” Advocacy
and Benefits Counseling for Health, Inc. (ABC for Health) has a unique perspective on working
with low-income, health disparity populations access both health care and coverage in
Wisconsin. Founded in 1994, ABC for Health helps families and individuals across Wisconsin
gain access to health care benefits and services. ABC for Health’s mission is to provide
consumers and providers with information, advocacy tools, legal services, and expert support
they need to secure health care coverage and services. ABC for Health works to translate
individual case experiences into local strategies as well as system level reforms through our
statewide HealthWatch Wisconsin project and serves as a catalyst in the development of local
HealthWatch Coalitions to promote community efforts and community voices directed at health
care coverage and access concerns for children and families.
Please take into consideration the following:
Monthly Premium Requirement
The premiums you seek to impose on Childless Adults create unnecessary administrative hoops and
hurdles that impede access to health coverage and care for otherwise eligible individuals – in this
case, our lowest income and most vulnerable adults.
Wisconsin’s Legislative Fiscal Bureau1 has questioned whether state Medicaid programs can charge
premiums for individuals with household income under 150%. Generally, the practice is prohibited
or limited to Medicaid expansions states, as provided under the Affordable Care Act. States like
Indiana, for example, have increased flexibility for premiums because of their Medicaid Expansion.
It is ironic that the State requests the very flexibility available under the Affordable Care Act that
Wisconsin so vehemently opposed.

Paper #354, Budget Paper “BadgerCare Plus Coverage for Childless Adults” 4, available at:
https://docs.legis.wisconsin.gov/misc/lfb/budget/2015_17_biennial_budget/102_budget_papers/354_health_services
_badgercare_plus_coverage_for_childless_adults.pdf
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The Fiscal Bureau noted in 2015, “It is likely that some childless adults enrolled in or eligible for
BadgerCare Plus would not pay the required premium” and will therefore lose coverage. Research
on the issues confirms those expected results. The UW Population Health Institute found that
childless adults who have not previously owed a premium were more likely to exit coverage when a
premium was required.2 In fact, the state counts on that fact. Under your waiver proposal, Wisconsin
projects that enrollment will “decrease from 150,050 beneficiaries in CY 2016 to 146,407 in CY
2018,” which seems like an under-count of people terminated or dropped from the program.3 But
your own cost estimates show the inefficiency in the waiver, as you project costs to increase from
$825 million in CY 2016 to over $1 billion in CY 2018 while losing enrollees. Just as significant is
who will be cut from BadgerCare Plus coverage. The premium requirement “would adversely affect
very low income people who often lack checking accounts or credit cards. For many of those adults,
it would be easier for them to go back to the ranks of the uninsured and rely on emergency rooms as
their fallback source of health care, which will cost all of us much more in the long run.”4
Data out of Indiana released in May 2017 shows the impact of charging premiums for Medicaid.5
Indiana now attaches premiums to some Medicaid Expansion populations. Penalty for nonpayment
is not a prohibition on coverage, but instead enrollment in a more limited benefit program. Unlike
Indiana, Wisconsin would charge premiums for childless adults below the poverty line, and the
consequence for nonpayment is loss of benefits. Indiana’s experiment confirms that charging
premiums as a requirement for Medicaid benefits is counterproductive. Not only does charging
premiums lead to fewer people seeking benefits and ultimately a greater number of uninsured, but
they often go unpaid from those who do seek benefits under these plans. 55% of Indianans who
became eligible for Medicaid in the first 22 months after expansion in 2015 either missed their first
payment or missed one while on the program.6 Another 90% fell into a lower tier plan in order to
avoid paying higher premiums, potentially being denied dental and vision benefits. 7 14% never
enrolled in the program.8 In addition, the cost of administering the two-tiered system has been noted
as particularly high by the insurance companies that administer Medicaid in the state.9
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We oppose the use of premiums. They stand as a barrier to the most vulnerable, homeless or housing
insecure, and those struggling to meet basic needs, even when working. “People with Medicaid have
trouble affording even modest premiums, and find themselves subject to penalties that can impede
access to necessary care.”10 Additionally, no Section 1115 waivers approved by the Centers for
Medicare and Medicaid Services to date for any Medicaid population include premiums as a
condition of eligibility or coverage lock-outs for non-payment for those under 100% FPL.
Time Limit on Medicaid Eligibility & Work Requirement
The Waiver Request is hardly an improvement, but rather seeks punitive changes that affect adults,
many of whom are sick or suffering chronic health conditions that may not yet meet the level of a
disability determination. For some individuals, BadgerCare Plus coverage provides the opportunity
to create or update a medical record, to help support a future finding of disability that may include an
opportunity to work, like available with the Medicaid Purchase Plan (MAPP).
Creating obstacles to care violates the letter and spirit of 1115 waivers to demonstrate program
improvement to support better care and services for enrollees. Above all else, Section 1115 of the
Social Security Act gives the Secretary of Health and Human Services authority to waive provisions
of major health and welfare programs, including certain Medicaid requirements, and to allow a state
to use federal Medicaid funds in ways that are not otherwise allowed under federal rules. The
authority is provided at the Secretary’s discretion for demonstration projects that the Secretary
determines promote Medicaid program objectives. This waiver request is neither a demonstration
project nor a plan to promote Medicaid program objectives.
To add a time limit to BadgerCare Plus is to remove the entitlement altogether. As the Legislative
Fiscal Bureau warned in 2015, “No state has gained federal approval to broadly limit the length of
time individuals may receive Medicaid benefits. As Medicaid is administered as an entitlement, it
appears unlikely that the administration would gain federal approval for this provision.”11 In fact, the
Centers for Medicare and Medicaid Services have not approved state waiver requests to require that
Medicaid beneficiaries work as a condition of eligibility, on the basis that such a provision would
not further the program’s purposes of promoting health coverage and access.
Instead, your proposal creates the greater likelihood that people will not get needed health services.
For example, your punitive approach to emergency room care and increased cost sharing is both
misguided and unfair. Terminating people from health care coverage after 48 months for not
working is myopic policymaking at its worst. Such actions will promote increased use of emergency
rooms and treatment that will increase uncompensated care for hospital guided by EMTALA
requirements.12
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Moreover, as you should know, some programs require waiting periods before benefits begin. Your
proposal to eliminate BadgerCare Plus coverage could affect people in required waiting periods
imposed by other administrative roadblocks. Terminating coverage also demonstrates a lack of
understanding of the health conditions in the community. The American Cancer Society has
reminded you that terminating eligibility would be detrimental to cancer patients.13 And consider
other patients who have moved from diagnosis through treatment – they may not be able to meet a
work requirement. The effects of an illness, if not rising to the level of a disability, includes for
some, a continued regimen of prescriptions, long-term side effects, and a risk of recurrence. Four
years doesn’t fit the scope of care.
We oppose work requirements – because they don’t work. We need look no further than the failed
work requirement in our FoodShare program. Two years ago, Governor Scott Walker introduced
new work requirements as a condition of receiving FoodShare benefits. The rule called for "ablebodied adults without children at home" to be employed to keep their FoodShare. If they could not
secure employment within 3 months, the benefits end. In his new state budget, Walker wants to
expand work requirements to adults with children in the home. He would need federal approval to do
so. Gov. Walker, in a December interview with the Wisconsin State Journal said, "Most of those
people went out and got jobs, I believe... Human nature is we all need a nudge for things."14 In fact,
21,000 of FoodShare beneficiaries gained employment as of January 2017, per the State Journal.15
However, Walker failed to mention that 64,000 FoodShare recipients were kicked off their food
benefits because they were either not looking for or could not find gainful employment.16 That's as if
the entire city of Eau Claire were kicked off the program. The irony for many is that low-income
workers, many of whom are participating in the job training programs connected to FoodShare in
2015 are making less than $12 an hour. This means that despite full employment, they are still
eligible for FoodShare.
The National Health Law Program published an issue brief called "Medicaid Work RequirementsNot a Healthy Choice"17 on March 21. In the brief, authors describe how work requirements run
counter to the purpose of Medicaid, saying "work requirements applied to health coverage get it
exactly backwards." They argue, and we agree, it is an additional and "counterproductive condition
on eligibility," and simply a barrier to coverage and the "pathway to health" that Medicaid coverage
represents. The brief points to research that demonstrates that 8 in 10 adults in Medicaid are already
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working.18 Moreover, the research reminds us that just because someone on Medicaid is not legally
considered disabled, they may still live with chronic and possibly disabling conditions that preclude
them from working. There is a classic and profound misunderstanding of the people enrolled in
Medicaid by lawmakers and policy leaders proposing work requirements. Finally, the brief points to
research by the Center on Budget and Policy Priorities that found work requirements are ineffective,
including a startling finding: The large majority of individuals subject to work requirements
remained poor, and some became poorer.19
Substance Abuse Identification
Drug testing has been determined to be expensive, ineffective, and illegal. It harkens back to the
1980s and 1990’s get tough “war on drugs” rhetoric, piece of a larger, outdated trend of asserting
that moral depravity and the lack of “personal responsibility” are at the root of social problems,
rather than understanding the systemic causes of poverty, homelessness, and racism.20 As Rep. John
Nygren and Lt. Governor Rebecca Kleefisch wrote as Co-chairs on the report to Gov. Scott Walker
titled “Combating Opioid Abuse,” “We’re not talking about the ‘Just Say No’ campaign of the 80’s
and 90’s. Now it’s heroin, meth, and prescription drugs….As the drugs on the street have changed,
our policy and policing frameworks must catch up to the shifting trends.”21 Kleefisch and Nygren
recommend adding more doctors in Wisconsin focused on prevention, treatment, and management of
addiction as well as recovery specialists and support to help patients transition from hospital to home
after a drug-related incident. Recommendations include creating treatment alternative programs,
regional pilot programs, counseling, and county-based or private post-treatment care, and making
opioid antagonists like Narcan available over the counter.22 The body of literature and research has
proven the ineffectiveness of excluding those identified as “substance abusers” from public benefits,
should they refuse testing or treatment.23 To do so would also undermine the very legislation put in
place to help combat opioid abuse in Wisconsin, and take us back to the failed policies of the 1980s.
The government-sponsored act of identifying an individual as a substance abuser raises
constitutional questions. The Center for Law and Social Policy, Inc. reminds us of the legal history
behind suspicion-less testing – found repeatedly to be a violation of the Fourth Amendment,
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constituting a search without basis.24 The US Sixth Circuit Court of Appeals determined Michigan’s
1999 requirement of drug testing in the Family Independence Program unconstitutional.25 Florida’s
2011 law requiring drug testing of TANF applicants was determined to be an “unreasonable search”
by the US Eleventh Circuit Court of Appeals.26 In the few months Florida conducted testing,
extremely few recipients were determined to be abusing substances, consistent with previous
research that found only a small share of welfare recipients experience substance abuse disorders,
while the state realized no savings in its program administration, as operating costs far exceed the
fiscal savings from denying benefits – in fact, the testing ended up costing the state over $1 million.
The State may argue they have “reason” to purse testing, based on answers to a brief questionnaire27
in which particular answers demonstrate suspicion for a follow-up drug test. This hardly cures the
constitutional violation of an unreasonable search. Additionally, the state’s policy and practice
would violate the Americans with Disabilities Act, ethical principles, and applicants’ rights.28 The
Americans with Disabilities Act (ADA) and the Rehabilitation Act protects individuals with
disabilities, including individuals with substance abuse disorders, and protects them as they seek
equal access to social service agencies and programs. To impose a drug test on this protected class
would be to violate Part I of the ADA. Part II of the ADA requires that public entities not
discriminate against persons with disabilities, imposing a duty on the government to make public
benefits systems equally accessible for disabled and non-disabled individuals. A disability itself
cannot prevent an individual from accessing the benefits to which they are entitled.
While the state may argue that within the ADA the category of individual “current drug users” are
excluded from the definition of “disabled individuals,”29 the illegality of this wavier comes from the
fact that the state would be testing potentially all childless adults, including both protected and
unprotected individuals, not yet aware who fits the ADA definition. The state has argued that testing
all childless adults will help them “find” the substance abusers. To do so would violate the rights of
protected classes.
When seen in light of the research on how poverty exacerbates the harms of drug use, the exclusion
of drug users from public benefits or protection is more serious. Consider the overreach the testing
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would allow. Testing for substance abuse could potentially reveal additional, private and protected
health information about a patient, whether it be pregnancy, genetic condition/predisposition,
presence of lawful prescription medication, or other medical need. Mandating the sharing of such
personal health information should not be a requirement to obtain basic, necessary health coverage.
It is widely acknowledged that adequate substance abuse treatment capacity does not exist in all
counties or for all services. Many areas report a lack of detoxification treatment centers and
providers able to offer medication-assisted treatment. Local officials have called the gap between
people who want or need drug treatment and the amount of treatment available to be a “significant
gap.”30 The situation is worse in rural Wisconsin, where there is a lack of specialized knowledge. As
Nygren and Kleefisch advised the Governor, “Wisconsin faces a shortage of workers focused on
health care delivery generally and substance abuse services in particular.” They encouraged health
care providers, universities, and employers to seek grant funding for projects to help fill professional
shortages. “The workforce shortage to provide these services is real, especially in our rural areas.”31
These services are especially important for treating addiction to heroin and opiate-based prescription
pain relief medications. Heroin and other opiates combined are the most common substance for
which people are receiving treatment. The Waiver fails to address anything related to capacity for
treatment.32
The state is seeking to join a trend in drug policy which prioritizes monitoring and punishment (in
the form of denying coverage for “noncompliance”) over treatment. Resources are being used
toward the establishment of testing and monitoring contracts but not enough to the establishment of
treatment programs themselves. “Since we already have waiting lists of people who need and want
drug treatment, spending scarce state dollars on new screening and treatment requirements will add
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to the waiting lists and divert resources from more effective solutions.”33 The punitive measures
deviate from the supportive goals the state Department of Health Services should be achieving,
given modern research and evidence on the nature of addiction.
The state’s testing policies raise more dangerous concerns. Is this a policy meant to be more of a
political spectacle, one where facts are irrelevant, in order to perpetuate an ideology? Are the
“problems” of substance abuse being attributed to our lowest income individuals, those under 100%
FPL, in fact meant to identify a “drug problem” with the poor? This capitalizes on the antipathy of
ideological audiences34, who resent using “tax money for public assistance.”35 Instead, eliminating
drug users from public benefits (should they refuse testing or treatment) is, at best, if attractive at all,
would only seem so in the short term. It does nothing to address the underlying drug problems,
exacerbating the harms of drug use to the individual and his community.
The exact opposition approach of what this waiver suggests would be more effective: instead of
conditioning care and coverage on being “drug free,” instead improve the ability of childless adults
to find treatment and basic income support. Increase health coverage to more individuals. Make
treatment widely accessible. Eliminate administrative hoops and hurdles standing in the way of
accessing coverage and care. The result will be an improvement in health outcomes and a reduction
in drug use.36
Healthy Behaviors Incentives
The healthy behavior incentives contained in this waiver request will be difficult to enforce and even
more difficult to maintain constitutionally. The waiver proposes to reduce premiums for people who
don’t engage in certain “risky” behaviors, with the goals of encouraging healthy lifestyles,
improving “accountability,” and lowering healthcare costs. The request lists the following as “risky”
behaviors: alcohol consumption, body weight, illicit drug use, tobacco use, and seatbelt use, to be
measured by a “health risk assessment” that measures risk “according to national health organization
standards.” This proposition is vague and as such, impractical. Which national health organizations,
and which standards?
Additionally, the proposed healthy behavior incentive will certainly puncture privacy protections,
requiring significant disclosure regarding one’s habits, health history, and physical or
mental/behavioral health state, as addressed above. The waiver weakens current privacy protections
while not delivering evidence-based proof of positive results. The effects of “healthy behavior”
programs in Medicaid have not been extensively studied, and where evaluated, have mixed results.37
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Wisconsin is not “demonstrating” anything38 – it can and should learn from what states like Indiana,
Iowa and Michigan have experienced in their “healthy behavior” programs. “Their complicated
provisions required extensive administrative resources and beneficiary education to implement.”39
In Wisconsin, the results are clear. Wisconsin conducted six “pilot projects” from 2008 to 2010
under then Governor Doyle, with different incentives targeted to different populations.40 Rewards
were supposed to encourage enrollment and promote desired healthy behavior activities – but no
causal link could be proven. In fact, enrollees reported that information through classes and materials
– strategies that used only a strong education component – were just as helpful in motivating them to
change behavior as incentives.41 Past evaluations did not measure “return on investment,” and
participating health plans noted they did not accurately gauge the extensive staff time needed for
implementation. They ended up devoting extensive additional resources while not achieving the
program goals.42 In fact, none of the six funded pilot projects in Wisconsin reached a health outcome
goal.43 Such failed past pilot projects are evidence of how this proposal runs contrary to the
requirements of Section 1115 demonstrative project, and therefore is not an appropriate waiver
request, as it is neither experimental, a demonstration, or pilot project that will likely promote the
goals of the Medicaid Act. We already know from six pilot projects that we can pass on risk
assessments. That experiment didn’t work.
Most concerning, these “risky” behavior assessments promise to create an unconstitutional disparate
impact among demographic groups. Many of these behaviors vary among genders, cultures, races,
and ethnicities for various sociological reasons.44 They also can be discriminating based on health
condition or diagnosis. For example, body weight can be dramatically impacted by factors such as
diagnosis or medication regimen.45 To charge a higher premium for a condition outside of one’s
control is punitive and discriminatory. The waiver request proposes a system that has the potential to
provide lower premiums for certain groups and higher premiums for others, under the guise of a
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healthy behavior incentive. This disparity will reinforce and potentially widen the dramatic
economic and racial gaps that already exist.46
Residential Treatment
Your waiver suggests the state will make residential treatment available for those testing positive for
drug use (assuming they consented to testing and fully participate in treatment recommendations). I
remind you that effective enforcement of the Mental Health Parity and Addition Equity Act of
2014's mandate would require all Medicaid managed care organizations to provide needed services.
Simply enforce the existing requirements that all of Wisconsin's BadgerCare and Medicaid HMOs
cover all mental health and substance abuse services, including residential treatment, to exactly the
same extent that they are required to cover services like physical rehabilitation therapy in a skilled
nursing facility. You can enforce MHPAEA and make residential treatment readily available to
every individual in need, regardless of age or source of health insurance, especially as we are in the
midst of a national opioid epidemic. We already have the tools available to eliminate barriers to
effective mental health care and substance abuse treatment.
Wisconsin has relied on its original BadgerCare Plus waiver to include Childless Adults instead of
accepting federal funding for a full Medicaid Expansion for its Childless Adult population. In so
doing, Wisconsin also restricted access to parents on BadgerCare Plus to 100% FPL, instead of a
Medicaid Expansion threshold of 138% FPL. By limiting BadgerCare Plus access, Wisconsin policy
choice leaves low-income populations vulnerable to marketplace fluctuations and lost coverage. In
the event of dramatic, and predicted, marketplace failures or fluctuations in Wisconsin, thousands of
people between 100-138% FPL could lose important health coverage. Extending Medicaid to these
populations (up to 138%) would be a wise, proactive step to help avoid tens of thousands of people
in Wisconsin losing coverage. Wisconsin should stop restricting coverage and leaving the taxpayers
holding the bill and should accept federal Medicaid Expansion money to cover both childless adults
and parents at the intended 138% FPL.
Increasing Wisconsin’s Uncompensated Care
Finally, consider the cost of adding a substantial number of these childless adults to the ranks of the
uninsured. In Wisconsin, uncompensated care in hospitals was at $900 million in 2015, down from
over $1.5 billion in 2013, largely in part to the rapid connection of adults to coverage, either
BadgerCare Plus of the Marketplace. When more people have access to coverage, hospitals see
fewer uninsured patients, write off fewer bills, bringing their uncompensated care costs down.
Uncompensated care costs impact everyone! When hospitals spend more on charity care or lose
money to bad debt, they increase costs to everyone else to make up for losses.
Wisconsin notes that its baseline costs will be adjusted to account for program elements such as the
financial impact of collecting premiums and higher emergency department copays and time-limited

46

See Wealth inequality has widened among racial, ethnic lines since end of great recession, available at:
http://www.pewresearch.org/fact-tank/2014/12/12/racial-wealth-gaps-great-recession/

eligibility, which may include costs related to job training. As CMS requires Section 1115 waivers to
be budget neutral to the federal government, you can count on covering the administrative costs out
of taxpayer pockets.
Sincerely,
ABC for Health, Inc.
Bobby Peterson
Executive Director/Public Interest Attorney
32 N. Bassett St.
Madison, WI 53703
bobbyp@safetyweb.org

